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JCSEPT{ P. MAZUREK
Attorne.,' Generai
CLAY R-. SVtrTH
Solicitor
State of Montana
2ii North Sanders
P.O. Eox 201401
Helena. NIT 59620-14C i
(406) 444-202b

COLN{SEL FOR DEFENDANTS

MONTANA FIRST TLIDiCIAL DISTRICT COTIRT. /'VOFY*^,
_.\ED

LEWIS AND CLARK COLINTY

SUSAN WICKLTIND. M.D.: JAMES
ARMSTRONG, M.D.J SUSAN
CAHILL. P.A. :'PLANINTED
PARENTHOOD OF MISS OTILA:
INITERMOLINTA T PLANNED'
PARENTHOOD ; YELL OwS TONE
YALLEY WOMENS CLIMC, INC.;
CLAYTON McCRACKEN. Iv{.D. :
BLUE MOLINTAIN CLIMC:
pOUG WEBBER, M.D. and '
MARK MILES. M.D.. on behaif
of themselves aiid their patients,

Plaintiffs,

V.

STATE OF MONTANA: and
JOSEPH P. MAZUREK.'as
Attorney General in his 

.

officlal capacrty,

Cause No. ADV 97 -671

I{OTICE OF EI.ITRY
OF'JLIDGMEFIT

Defendants.

The Defendants hereby give notice pursuant to Mont. R. Civ. P. 77(d)

of entry of the Orcier on Motion for Summary Judgment entered February i i,

1999 granting the Plaintiffs' motion for summary judement and of the Order

entered February 25,1999 permanently enjoining operation and enforcement

of the Montana Parental Notice of Abortion Act. Copies of the Orders are

attached.
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Respectfi:ily submined this l6th ciay of March, 1999.

JCSEPH P. VLAZIJREK
A{oryey Geneiai of Monrana
P.O. Box 2U4A1
Helena. lvfT 59620- I 40 I

B]': U{-/ -/
Solicitor

i hereby certifu that I caused a true and accurate copy of the foregoing
Notice of Entry of Judgment to be mailed to:

lzlr. Simon Heller
Ms. Valerie -E. Green
the Uenter fbr Reproductive Law and policy
120 Wall Sheet
New York, NY 10005

VL. Drru Klassel
!,egui  "Jio.t 

for Reproductive Rishts
rlanned. parenthoo dFederation o fAmerica. Inc.
-810 Seventh Avenue
New York, Ny lOOiq

Ms. Robena Amer-Huehes
ltern4on, Sweeney, & Halverson
P.O. Box 80270
Billings, MT 59 l0B-027 0.

DATED:

NOTICE OF ENTRY OF JI'DGMENT
PAGE 2
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SUSAN MCKLLIND. M.D.: JtuvIES H.
ARMSTRONG, M.D.; SUSAN CAHILL, P.A.;
INTER.MO TINTAIN P LANNED
PARTNTHOOD; PLA]{NED PARENTHOOD
OF MISSOIILA; CLAYTON McCRACKEN,
M.D.; and YELLOWSTONE VALLEY
WOMEN'S CLIMC. INC.. on behalf of
themseives and their patienis,

Plaintiffs.

v.

STATE OF MONTANA. JOSEPH P.
MAZUREK, Attorney General in his official
^^-^ ^:r,r-4P4L,rLJ,

Cause ADV 97-671

ORDER ON SI.IMMARY
JI'DGVTENT

Defendants.

Presently before the Court is Plaintiffs' mofion for summar,v judgment. The

motion has been fuily briefed and is submitted for decision.

The chronoiosv of ihis cese has besn set forth in rn eerlier ruline and need

nnt he renentad hot."-;e. This to*rui, cnailenses the constirutionaliry oithe Parental Notice

of Abomon -{ct (the Acl), Secrions 50-2A-201 to I1-(. -VICA. A preliminarv injunction
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!'"'as lssuei bv this Coun on February i3, i998. enroining ihe enrbrcsrnenr of rhe Act

pe:roing ilnai resoiution of the issues raiseci rn rhe compiarnr.

Plainriffs have moveci for summaqi.ludgmenr on the ground rhar the Act

vioiates \lontana's constirutional o.uaranree of ecual ororecrion. .{.mcie II- Secrion -{.

Monrana Constirudon. The modon and bnefs are supponed by affidavirs. cienosirions.

pubiisheci articies anci orher ciiscoverv materials.

Legal Standard

This Court cannot srant a motion for zummary judgmenr if a genuine issue

of material fact exists. R.ule 56, VI.R.Civ.P. Summary jucigmenr encourages ludicial

economv through the elimination of unnecessary rrial, delay. and e,rpense. lVagner v.

Glasgow Livestock Sales Co.,22z lvlont. 385,389, i22p.2d,1165, i168 (1986); Clarks

ForkNat'l Bankv. Papp,2l5 Mont. 494,496,698 p.2d 851, 852-s53 (i985); Bonawitz

v. Bourke.l73 Mont. Il9,182,567 p.2d32,33 (1977).

Summary judgment, however, wiii only be granted when the record

discloses no genuine issue of matenai facr anci the movrng paqv is enritled to judgment

as a matter of law. ,See Rule 56(c), M.R.Civ.P .; Cate v. Hargrave,209 Mont. 265,269,

680 P.2d 952,954 (1984).

Equal Protection under the Montana Constitution

A statute is presumed to be constihrtionai and wiil be upheid on review

except when proven to be unconstitutionai beyo-nd a reasonabie doubt. State v. Lilbunt,

265 Mont. 258,262.875P.2d,1036, 1039 (1994), ciring Cilt of Billings v. Laedeke,247

tuIont. 151, 154,805 P.2d 1348. 1349 (i991).

.{rncie II. Section 4. of the \lonnna Constrrudon provicies thar ''lnio person

shail be denred the equal protecuon of the lalvs." The purpose of this provrsion is to

ensure that citizens are not subiect to arbin-arv and ciiscriminatorv srate acrion. Davis.r,.

OR-DER ON SLninlARY JIJDGIIENT - Paee 2
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Union Pacific R.R. Co..23l Monr. 133, 937 P.2d21. -12 (1997). cirittg GociTrey v. State

Fish anci Game Comm'n. 193 }{onr.30.1.306.5-ri P.]d 1165. 1267 (.1931). The

consurunonai guarantee of ecual protecuon requires all persons to be rreered alike under

like circumsmnces. Llrhite v. State.l03 Vlont. i63. io8.65i P.ld 1:;1. l:71(1983).

The United Sates Di.sarct Coun has upheld lvlonuna's parental notrficadon

starute under the United Siates Consnrunon's Equai Protecnon Clause. However, a

stafute, even though consiirutional uncler the federal constitution, is not necessanlv

constirutional under analogous provisions of a srate constitution. which mav be interprered

by the state courts to provicie heightened anci expanded nghts. Butte CommuniN Union

v. Letvis.219 Mont. 426.433,712P.2d i309, 1313 (1986).

Analysis of constitutionaliry of leg:slation under an equal protection

challenge requires the coun to review the leg:slation under one of three recognized leveis

of scrutiny. The "strict scrutiny" standard, the highest level of scrutiny, is used when an

action complained of infringes upon the exercise of a fundamental right or ciiscriminates

aeainst a suspect class. Davis,282 Mont. at 241, 93i P .2d at 3 1, cidng Gulbrandson v.

Carey,272Mont.494,502, 901 P.2d 572,579 (1995). Strict scmtiny requires the

government to show a compelli-ng state interest for its action. Id., citing Butte

Community Union.2 19 Mont . at 430, 712 P .2d at 13 1 1 .

The next level of scrutiny is used in limited situations, such as where the

rights at issue have some origin in the Monta.Ba constitution, but are not found in the

Deciaration of Rights. This middle tier of scruti.ny requires the state to demonstrate that

its classification is reasonabie and that its interest in the ciassification is greater than that

oftheinciividuai'sinterestintherightinfringed. Id.,at?11.93lP.ldatil-ll.

The lowest le..'el of scrutinv is applicable to examination of rights not

determined ro be fundamenai under the Montana constirution. and not '\.vorthy of micidle

ORDER ON SUIL\IARY JUDGIIENT - Page 3
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trer scrutrny. This tesr recuires ihe government to show that the ob_jecdve of rhe siature

ic icciri*.'- ^-,.,J L,15 rss,lLllIrirtc ano De3rs a ratlonai relarionsirip to the ciassification useci by the iesisianrre.

Id-. ciring Cottrill v. Cottrill Soriding Service.229 Monr. 40. -+3. j44 p.2d g95. g97

( 1 987).

Appiying Equal Protection -A.naivsis ic this Case

The first step in this anaiysis is ro idenrifo the ciasses invoived anci

determine whether they are simiiarly situated.. In re C.H.,2 i 0 ivlont. 184. i 98, 683 p.2d

931. 938 (1984). Plaintiffs assert that the Act creates a class of preg:rant minors who want

to obtain an abonion and a class of pree'nant minors who do nor want an aborrion. For

purposes of equaiprotection analysis, both of these classes are comDosed of persons who

are similarly siruated i.e., minors who are pregnant.

The next step is to determine whether a suspect classification is involved.

Id- A suspect ciass is one "saddled r,vith such disabilities, or subjected. to such a history

ofpurposefui unequal teatnent. or relegated to such a position of political powerlessness

as to conunand ext'aordinarv protection from the majoritarian polincal process. Id., ciring

SanAntonio Sch. Dist v. Rodriguez.411 U.S. 1,28 (1973). The class of minorpregnant

women is not a suspect ciass.

The next step is to determine whether the inciividual interest affected is a

funciamental right, u-iggering a st'ict scrutiny analysis. In re S.L.M.,287 Mont .23,33,

951 P.2d 1365, l37l (1997). This question is re-s.oived by the Montana Consdnrtion itself.

Ariicie II, Section 10, entitled Right of Privacv, provides: "The right of individ.uai

privacy is essentiai to the weil-being of a free sociery and shall not be infringed without

the showing of a comoelline srate inrerest."

This constirudonal rieht of privacv explicitlv prorecis incjiviciual privacv,

',vhich inclucies personai autonomv privacv, as a fundamental rieht by its piacement in the

OR-DER ON SUill\LARY JUDGIIENT - Paee 4
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Deciaradon of Rrgirrs. Gryc:an v. Srarc.lS3 -V[onr. -133. -l-{0-ii.9'12 p.2d ilj. il3
( i 997).

Anicie II, Secrion ii. entrtleci Rights of Persons Not Ariults. provicies:

"The nghts cf persons under 18 vears of ase shail include. bur nor be limired to. all the

funcian:rentai ights of inis Arricle uniess specifrcallv precludei bv laws which enhance ihe

protecdon of such pelsons."

Thus. minors, incluciins pres'nant ininors, have a funciamentai right of

indiviciuai privacv that rnciudes personal-autonomy privacy, 41d, as this court orevrously

ruied in its order granting preiiminary injunction, the consrirutional right of pnvacy

encompasses a woman's right to decide whether to terminate her pregnancy.

The next question is whether the challeneed ieg:siation infrinses pregnanr

minors' ngha to privacy.

Plaintiffs assen that the Act invades the privacy rights of those minors rvho

want to obtai:r an abortion. Defenciants contend that it does not. The Court has been

provided with much evidence concernine adolescent women faced with the considerarion

of abortion. That evidence provides undisputed facts material to the issue of wherher

pregnant minors who want to obtain an abortion are infringed of their privacy rights by

the Act.

With respect to pregnant women in general, some refuse to tell their parmer

or parents about the pregnancy and/or ciecision to have an abonion because of their fear

of disapproval. Nancy E. AdJer, Abortiort: A Social-Psltchological Perspective, -75 I.

Social Issues 100, 104 (1979).

The younger the minor. the more iikeiv it is that she ,,vill involve her parenrs.

Vlinors who chose not to tell their parents about their preglancv tendeci to be more

financially inciepend.ent and more iikelv to live alone. Vlinors ,,vho chose not ro tell rheir

ORDER ON SI,I}IIVIARY J{.JDG}IENT - Peee 5
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parenrs about their premancy often haci good resson ibr ciorng so. \tancv E- Adler. er aj..,

Abonion smong Adolescents. in The New Civil litar 185. 190 ('Linci.a J. Beckman & S.

lvlane Flarvev eds.. 1998). in a sruciy by Stanley K. Henshaw and Kathrvn Kost. 30

percent of the voung women who did not tell their parenm had e:,nerienceci domesdc

vioience. feared it wouid occur. or were fearfirl ofbeing forceci rc leave home. S.:metimes

the premancv is rhe result of incest. makrne it ciifficult. impracrrcal or cianoerous for the

parents to know about the preenancy. Staniey K. Hensharv and Kathr,vn Kost. Parental

fnvolvement in fuIinors' Abortion Decisions,24 Family Planning Perspectives 196

(i992). Minors are often accurate in their prediction of their parents'reactions.

(Henshaw Aff.)

In that same studv, 39 percent of minors who had an aborrion did not teil a

parent. The vast majoriry of these women were older adolescents, many of whom were

independent in various respects: they were empioyed, iiving apart from parents, aiready

had a child, or had previously had an aborfion. A study by Henshaw and Kost revealed

that verv few women under the age of 15 dici not teil a Darent about the pregnancv.

Henshaw and Kost. supra, a.t 200. Minors who did not obtain parentai involvement ail

had discussions with friends, reiatives or others not a parent- Id.;Adier, Abonion among

Adolescents, supra, at 29 l .

Older adolescents are more concemed with protecting their privacy and thus

are less likely to desire parentai involvement. fmmature minors, on the other hand, are

often more financiaily and emotionally dependent on their parents. As a result, they are

more inciined to seek their parents' advice and support. Adler, Aborrion dmolxg

Adolescents. sttDra. at 29 1 -92.

Ln one srud1z. pressure from parenrs finding out abour the pregaancv asainst

the minor's wishes and from a source other than the minor had sienificant consequences.

ORDER ON SU;vIliARY JITDG;IIENT - Page 6
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Erghteen percenr of the mrnors rvere forcei or pressureci bv the parent to have an abomon

asainst ihe minors' ,,vishes. anci another sr--l celcent reoorteci other seious conseouences

such as physicai violence or berng forceci irom the home. Flenshaw and Kost- Parental

Involvernent in Minors' ,-lborcion Decisio,rs. suDra. Hensharv Aff.

The intencied effects of -.arental norificadoryconsenr laws anC jrrdicrai

bypass requrremenn are to assure adequate guiciance of aciolescens anci to promote

parentai involvement. but they have neganve consequences as rvel1. Adolescents r,vho fear

teiling their parents. and r,vho may have a basis for concem about their parents' response.

may not feel comfonabie in trying to obtain a judiciai bypass of the consen/notification

laws. They may be intimidated by the court sJ/stem and may not know how to go about

obtaining legai approvai. Adler, Abortion among Adolescents, supra, at293. Minors

have significant difficulties in arranging for the judicial bypass. For example, thev may

not have an opportunitv for a confidentiai telephone conversation. Additionally, these

women may have no access to a private phone for return calls periaining to the blpass

procedure. Many minors still live at home and go to school. The bypass procedure places

additional burdens on them to arrange legitimate excuses from school and home, whiie

maintaining privacy and confidenriaiity. Many of these women have no transportation to

and from court. and those who can arrange rides, may have to do so through a parent or

friend of the family, jeopardizing the privacv of the minor. Many adoiescents are not

acquainted with the location of the courthouse,.or with the procedures invoived. Whiie

attempting to defend and maintain their privacy, they are compelled to teli their stories to

the judge, a stanser. Some of the women fear breach of confidence in smaller

communities. where courT personnel mav kno*' their families. Adler. .4bortion amo,tl.g

Adolescenlts. suDra. at293: Jamie Sabino Aff.

Baseci on this informarion. the Coun fincis that the Act infiinqes on the

ORDER ON SLiil'I)\lARy JUDGIIENT - Prge 7
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pn\:acv nents oipreu-nant minors r.vho ''vish to ierminate thelr oresnancies.

The next sreo rs the cie:e:mination of rvhe:her ihere is a compeliing srare

sufficjenr to irrsrrfrr the Act's infrineement on the ciass' fi.rnciamental rieht to

Davis.232 Vlont. at241.937 P ld at -11: In re C.H..110 Vlont. ar 198. 683 P.2d

lnlerest

pnvacv

at 938.

The Act itseif deciares w'hat the compelline state interests are:

(a) protecting minors a-gainsr their own immaruriry;
(b) fostering famiiy uniry and presewing the family as a viabie sociai unit;
(c) protectine the constiturronal rights of parents to rear chiiciren who are
members of their househoid: anci
(d) reducins teenage presnancv and unnecessary abornon.

S ection 5 0-20 -202(2), N,ICA.

With respect to subsections (a) and (b), the follorving undisputed facts, in

addirron to those already described above, are material.

The literarure ad.dressing adolescents and abort'ion includes studies involving

parentai consent larvs as ',vell as parental notification lar.vs. Both have the same effect on

pregnant minors. (Sabino Aff.)

Medical risks for aborrion in the first fimester are low. Mortaiiry risks are

20 times greater for pregnancy and childbirth than for abortion for women 15 to 19 years

of age. Adler, Abortiort amoflg Adolescents, supra., at286; Mark Miles Aff.

There is iittle basis for the a.ssenion that abortion lea& to severe

psychological consequences among women'in the general population. Research directiy

focused on adolescents does not show them to be parricuiariy rrulnerable to serious

nesative responses foilorving aboirion. Studies. inciuciing those bv the American

Ps'vcholog:rcai Association. have concluded that legal aborrion of an untvanted pregnancv

in the first trimesfer rioes not nose a psvchoioji.ui t-urci for most women. Adler.

ORDER O)i SI.).IL\L\RY IUDGIIENT - Page 8
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Aborcion among Adoiescen$. sLnra. ai 286. Sruciies roiiowtng aciolescens one and nvo

years post-abonion iound no substantiai psi'cnoiogical effecm. anci e';en founci the

abonion ro have been a posinve expenence in some of rhe women. Id. atl87. A stuciy

of Afi-ican-American aciolescents under the age of 17 inciicated iow rates of psvcholog:cal

effects on those who obmineci abornons when compared to those rvho received negative

pregnancy tesr results and those who camed thelr pregnancy to terrn. Thar sruciy found

negarive psychoiog:cal effects related io subsequent pregnancies in the rvomen. and that

the women who had obtained aborrions had the iowest rares of subsequenl pregnancv.

The rvomen who had abon-ions also fared befter economicaily, emorionaliy and

educationally than the oiher women ut the study. Id; Nancy E. Adler et a1., Psychological

Responses afier Aborcion,248 Science 41 (1990).

Aborrion is generally expeienced as a stressful event. Much of the stress

is associated with the discovery and acknowiedsrnent of an unwanted preg::ancy and the

need for a decision about whether to continue or terminate it. Women generaily report

that the greatest distress is between the discovery that they are preenant and the abortion.

Thus, evaluations of psychological stess must be viewed. as caused by the pregnancy

itself as weli as the abortion. Adler, Abortiort: A Social-Psychological Perspective,

sLtpra. at 112. Imnrediate post-aborrion responses were more positive when there was

greater social support for the abortion. suggesting that one source of stress on the woman

is knom or anticipated disapprovai of partrers or parents. The social ciimate, disdaining

abofiion, conn-ibutes significantly to the stress on the woman in addition to the process of

abonion itseif. Many women choose not to tell their parrner or parents about the

pregnancv and intenrion to have an abonion because of the fear of ciisaporoval- Id.. at

1 04.

The srudies acidresseci in Adler's anicles inciicate that adolescents cio nor

ORDER ON S{.II\{IIIARY JTIDG}IENT - Pege 9
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seeln to be at a subsnndai nsk of nesative psvcholoeical responses up io nvo vears

folior'vrne abornon: that acioiescenm r,vho had abonrons comDareci rvirh thcse who either

can-ied to lelrn anci those ivho discovereci that they were nor presnanr. sho',,ved a more

favorabie ps'vcholoccai pronie over dme: and that there were no measurabie ciifferences

in ps-rrchoiogical resDonses among w'omen under 18 compareci to those l3 to 21. The

sruciies provicie no comoeiiins ranonaie for restnchve iegrsiarion for acioiescenrs based on

their ciegree of risk of aciverse effects.

Str:dies re'real that the vounger the adolescent. the more iikely it is thar she will

involve her parenrs in her decision about an abortion. Adoiescents who cio nor teli their

parents tend to be olcier than the ones who do. More mature adolescenrs are more

concerned with protecting their privacv, and thus are less likeiy to desire parental

involvement. immature minors, on the other hand, are often more financially and

emofionally dependent on their parents. Thus, they are more inciined to seek their

parents' advice and support. Adler, Abortion among Adolescents, supra, at29I-92.

Adoiescenc who choose not to tell their parents abour their pregnancv often

have good" reasons for doing so. They are often accurate in their predictions of their

parents' reactions. (Henshaw Aff.)

Judiciai bypass procedures accomplish iittie. rf any, protection for

adolescents. primarily because virnrally ail requests forjudiciai bypass are granted. Adler,

Abortion among Adolescents, supra, at293. In_Massachusefts, for example, 98 percent

ofjudiciai bpasses have been granted. Those women who were forced to experience the

judiciai bypass procedure were subjected to needless sfress. anxiew, delay and breaches

of confidennalirv. (Sabino Aff.: Henshaw Aff.)

The judicial bvpass procedure poses addirionai herlth risks to adolescenrs

bv causing added deiays in obtaining an abortion. Minors tend to seek abonions later in

ORDER ON SL',v-II\IARY JUDGi\IENT - Pree l0
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ihe pree-nancv than cio aciults. A greater percennge of minors than aciults have abonions

efter the fr.rst n-rmester. .\ciler. .lborrion amoilg ,ldolescetus. suDrG- ar 193: Iienshar.v Aii.

Such cieiavs are <iue to a variew of reesons. rncluciing the fact that the minors may not be

aware of prernancv s'/mproms as readily as adults are. they mav have more ciifficuity

arrangine icr preenancv tests and abonions. and they mav simply be less wiiling to

acknowieoee their presnancv for many weeks. W-lien 3udicial byrass is added. more

minors mav get pushed into second rrimester abortions. Adler. Abonion among

Adolescents, sltpra, at293. ln addinon. those wofilen who make arransemenm to go out

of state for an abortion to avoid parental nonficarion or consent requirements are delayed

in obtainrng aborrrons, sometimes beyond the first n-imester. .Id.

The added nsks of a delayed abonion and the experience ofjudicial bypass

may themseives be stressful and anxiety provoking for minors. Id.

Studies indicate no evidence that adolescents are incompetent in their

decision-mukittg to have an abort'ion, although their decision-making may be based on

difflerent biases from those generally possessed by adults. Id., at?92-93. Aithough there

are conflicting findings concerning whether younger adolescents are less capable than

oldei adolescena of comperent reasoning in general, in the specific domain of reasoning

about abortion, findings are more consistent and show little evidence that adolescents lack

the capaci{ to reason effectively about this decision. In studies comparing adolescent

women with aduit women, there rvere no sigruficant differences befween adolescents and

adults in theirhypothetical reasoning about abonion, and no differences in reasoning when

the snrdies conducted assessments of iegal competence. Adolescents in every age group

'il/ere as competent as aduits in considering abortion. Id-. at 290-93.

In Massachusetcs. there is no evidence thar parental consent/notification

laws have increased the rate of parental invoivement or enhanced minors' decision-

ORDER ON SLnllIAI{l'JLDGIIENT - Page i1
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makine processes. The iarvs have cinven manv minors to ieave dre stare ro obrain

abonions. (Sabino Aff.)

With respect to subsecuon td) of the Act's comnelling srare rnreresrs.

"reCucing teenage pregnancv ani unnecessar"/ abomon." the tbllowing unciisouted facts

are matenai.

Sn:dies tbunci an increase rn late abonrons anci in out-of-state abonions rn

Missouri after the enactment of parentaj consent/nodfication laws in that state, aithoueh

similar studies in Minnesota were less clear. The study focused on first trimester

abortions, and any decrease in first rrimester aborrions in Minnesota may have been the

result of more second tirnester aborrions. caused by delay from the larvs. Adie r. Abortiort

among Adolescents, supra, at 294. Women who make arrangements to go out of state for

an abortion to avoid those laws may aiso be deiayed in obtaining an aborti on- Id

In Massachusetts, the parental consenVnotification laws have driven man)i

minors out of state to obtain aborfions, but the aborlion rate has remained the same.

(Sabino Aff.) The parental consent larvs in Mississippi have had liftie or no effect on the

aborrion rate in that state. (Henshaw Aff.) Statistics provided by the Defendants with

respect to the efrect of consent and notifi.cation sututes in other states ind.icated no

significant changes in aborrion rates.

Montana is parricuiarly difficuit in avaiiability of abonion providers. Thiry

percent of women seeking aborrions hawe to travei at ieast i00 miles. due to geographical

distances and scarcity of abortion providers. Burciens on adolescents are much greater

than on adults for traveiing such distances. (Hensharv Aff.) The adcied burdens on these

minors create sreater nsks of delaved aborfrons and consequential medical probiems.

With respect to the Act's compellins state interest of "protectine the

constitutional nghrs of parents to rear chilciren rvho are members of their househoid."

ORDER ON Stil\LlLrRY JLIDGi\IENT - Pree 12
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when rhe Coun baiances the fi:nciamentai pnvac)'nqnt oithe mtnor asainst the nshrs of

the parenrs thai are ailegeiiy enhanceci bv the Act. the right to privac'"' prer,:aiis over the

unsubstandareci ighrs claimed ro be enhanceci by' the Aci. As previousiv noted. the

unciisputed e'.'icience before this Court inciicates rhat the ma3onw oi- preenant minors

involi'e a Darenr in decision-makrng alcut whether to obain an abcrncn. and those minors

who do nct invoive their parenrs oiten have a iegrrimare reason for nct doing so. in those

cases parentai invoivement is not in the minors' best interesm-

The iast step of the analysis is to determine whether the Act complies with

the mandates of Arricie II, Section i5, of the Montana Constirution. which aliows the

ieg:siature ro limrt the fi-rndamental rights of mi:rors, if the exception enhances the

protection of such minors. In re 5.L.M.,287 Mont. at2I-22.95i P.2d at 1372-73.

In addition to stating compelling snte interests, the Act aiso provides a

sraremenr of purpose:

(a) immature minors lack the abiliry to make fuliy informed choices
that take iato account both immediate and iong-range consequences;

(b) the medicai, emotional, and psychological .consequences of
aborrion are somefimes serious and can be lasting, particuiariy when the

patient is immature;^ (c) the capacity to become pregnant and the capacity for rnature
judgmeni.o.t..*iog tire wisdom of an iUonion are not necessarily related;J e 

(Q parena o.?io*iiy possess information essential to a physician in
the exei"isb of the physician'i best medicai judgment concerning the minor;

(e) parents'#iro are aware that ther minor dlughter has. had an

abortion miy better ensure that the daughter receives adequate medical care

after the abortion; and
(f) parentai consultation is usually desirabie and in the best interest

of the minor.

Section 50-2A-202( 1), MCA.

The unciisputed evicience contradicr the compeliing state inrerests and

sratemenrs of purpose expressed in the Act. As discussed above. srudies shorv that

adoiescenrs are as competent as aciuits in consicieine abonion. Vleciical risks for abon'ion

ORDER ON SLI\IMARY JLrDG]IENT - Page 13
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are considerabl)/ iower than ior presnancv anci chilcibinh- and- in generai. acioiescenm

show no substanrial psychoiosicai efrec* iiom abornon. in facr. the consequences of

deciriing to continue the pree-nancy can be consicierablv srearer than of terminaung ir.

Adolescenl mothers are parncuiarlv n:inerable to severe anci adverse sociai anci economrc

consequences of beanng and raisine children. llany cio nor compiete hngh schooi and end

up ln poverry and on welfare. Chijdren of adolescen$ are more iikeiy to be born

premafureiy and to be of iow birch weighr, increasing their nsk of heaith problems.

(Henshaw Afr.) Most pregnant minors do consult a parent about the decision. and those

who did not obtain parentai invoivement did have discussions with friend.s or relatives.

For those minors who choose not to tell a parent about their decision to obtain an abortion.

the judicial bypass procedure provides iittle, if any, protection and, in fact, increases

stress, deiay and potential medical complications. The Courr conciudes that the Act does

not enhance the protection of minors.

Moreover, the Act's stated interests anci purposes create unequal and unfair

application to pregnant minors who want to terminate their pregtancy, when compared

with the ciass of pregnant minors who choose not to do so. Minors can obtain

contraception without parentai invoivement. Minors who choose to continue their

preenancy are free to do so rvithout any requirement of parentai notification. They can

obtain any meciicai treatment, including surgical procedures, for the pregnancy, for the

birth, and for the baby withour being required toaotifr their parent(s). Sections 41-1-402,

403, MCA. They can reiinquish their babies for adoption without having to notiff their

parent(s). Section 42-2-405, VICA. Nor are there any legal requirements forminors to

invoh'e their parents in the care and reering of their chiidren.

Thus. the minor rvho is presumed by the Act to be too immarure to decide

to have an abonion will. if she continues her presnancv. become the mother of an infant.

ORDER ON SLMMARY JITDGMENT - Pase 1-l
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iuliy responsibie for its life anci for ciecisions about im meciicai and other care. rvirhout

siarutorv requiremenis tbr parenial invoivemenr.

Baseci on the unciispured marerial facts presenteci- ihe Coun conciudes thar

the Defendanr have not showl a compelling state interest in requiring parentai

notificaiion of a minor's inreni to termtnare her preenancv. Fur-Jrermore. the Act d.oes nct

enhance the protectron of minors. Piainnfis are entitled to judement as a mafter of law on

the issue of the Vlontana constitutional suarantee of equal protection.

Summary judgment is GRAr\TED to Plaintiffs in accordance with this

decision.

Let judgment be entered accordingiy.
I

DATED this /1 day of February 1999.

Dc. Simon Heller
Dara Klassel
Roberta Anner-Huehes
Joseph P. MazuretJCtay R. Smith

T/DMCNVICKLUND.OSJ

District Court Judge
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For the reasons stated in this Court's Order on Summar.v Jud.gment. dated

February 4, 1999, the Court hereby permanentiy enjoins the operation and enforcement of

Cause No. ADV 97 -67 i

ORDER

the Montana Parental Notice of Abortion Act, M.c.A.50-20-201 et seq.
z zt.4L'-

Dated ttts 3 auy orl]fflss (J

DOROTHY illC,l.,?TER

Dorothy M. McCarter
District Court Judee
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For the reasons stated in this court's order on Summary Judgment. dated

February 4,Iggg,the Court hereby pennanently enjoins the operation and enforcement of

the Montana Parental Nodce of Abortion Act, M.C.A . 50-20-201 et seq '

Datedrfri, O^roWrffi

Dorothy M. McCarter
District Court Judge


